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1. Introduction 

1.1 This statement is written on behalf of Mountnessing Village Council and 

accompanies their original objections to the proposed development. The Village 

Council originally objected to the planning application and more recently when 

the appeal for non-determination was submitted (Appendix 1).  These objections 

have already been submitted to the planning inspectorate and we would like the 

planning inspector to consider these in the determination of the appeal. This 

statement responds to the appellant’s proofs.      

2. Brentwood Replacement Local Plan 2005 (BRLP)  

2.1  The site is occupied by a vacant single storey garden centre building, a number 

of other built structures associated with the garden centre use and large areas of 

hardstanding, which were previously used as car parking, and outdoor sales 

areas. 

2.2   The site is located within the Metropolitan Green Belt as defined in the Proposals 

map that accompanies the BRLP.    

2.3  Polices GB1 & GB2 refer to new development in the Green Belt.  Policy GB1 

states the following:   

Within the green belt, as defined on the proposals map, planning permission will 

not be given, except in very special circumstances, for changes of use of land or 

the construction of new buildings or extension of existing buildings, for purposes 

other than those appropriate to a green belt, or for the re-use of existing buildings 

that do not comply with the criteria set out in policies GB15 and GB16. 

2.4    Policy GB2 states:    

When considering proposals for development in the green belt, the local planning 

authority will need to be satisfied that they do not conflict with the purposes of 

including land in the green belt and do not harm the openness of the green belt. 

The precedent created by allowing even an individually innocuous or well-

merited proposal, which cumulatively would undermine green belt objectives, will 

be taken into account.  

2.5  The Councils statement of case is confusing. In one sentence, they state in 

Paragraph 5.10. The proposed development is contrary to Policies GB1 and GB2 

of the Local Plan 2005 and in paragraph 5.12. they state while Policies GB1 and 

GB2 are out of date and the Council cannot demonstrate a five-year housing land 

supply, the presumption in favour of the development plan in paragraph 11 of the 

NPPF is not engaged (by reason of the operation of footnote 6 and the conflict 

with paragraphs 143 – 144 of the NPPF).  

2.6   The appellant has also referred to Policies GB1 & GB2 being out of date and this 

has been agreed in a Statement of Common Ground (SOCG). We have not had 

sight of the SOCG, as it is not on the Councils website. However, despite the 

policies referring to Planning Policy Guidance 2, which has been replaced by the 

National Planning Policy Framework, and the BRLP is somewhat old, the text of 



the Policies does generally accord with the relevant paragraphs in the 

Framework. The status of Policies GB1 & GB2 is a matter for the inspector, 

however, we would contend they are of some relevance and carry some weight 

in the determination of the appeal.  

2.7   Notwithstanding this, the Council are relying on the fact that Paragraph 11 of the 

Framework is not engaged. 

2.8    Paragraph 11 states for decision-taking this means: 

c) approving development proposals that accord with an up-to-date development 

plan without delay; or 

d) where there are no relevant development plan policies, or the policies which 

are most important for determining the application are out-of-date, granting 

permission unless: 

i. the application of policies in this Framework that protect areas or assets of 

particular importance provides a strong reason for restricting the overall scale, 

type or distribution of development in the plan area6; or 

ii. any adverse impacts of doing so would significantly and demonstrably 

outweigh the benefits, when assessed against the policies in this Framework 

taken as a whole. 

Footnote 6: The policies referred to are those in this Framework (rather than 

those in development plans) relating to: habitats sites (and those sites listed in 

paragraph 176) and/or designated as Sites of Special Scientific Interest; land 

designated as Green Belt, Local Green Space, an Area of Outstanding Natural 

Beauty, a National Park (or within the Broads Authority) or defined as Heritage 

Coast; irreplaceable habitats; designated heritage assets (and other heritage 

assets of archaeological interest referred to in footnote 63); and areas at risk of 

flooding or coastal change.  

2.9  The most relevant sentence in Paragraph 11 is criterion d) i) which refers to 

footnote 6 which in turn refers to Green Belt amongst other areas. This criterion 

clearly sets out that, as the most important development policies are out of date, 

the first criterion of paragraph 11d) is applied as the site is located in the Green 

Belt and therefore this provides a clear reason for refusing the development.  

2.10 The appellant has referred to Paragraph 11 of the Framework in paragraph 2.8 

of their proof where they say  

further it is common ground that the Council cannot demonstrate a five-year 

housing land supply, so the tilted balance is also engaged by footnote 7 to the 

Framework. Thus the tilted balance is provisionally engaged. However, the 

application of the titled balance only applies in respect of sites in the Green Belt 

once it can be demonstrated that the proposal does not conflict with the relevant 

Green Belt policies in the Framework.  

2.11 A definition of the titled balance is considered to be in the absence of relevant up 

to date development plan policies, the balance is tilted in favour of sustainable 



development and granting planning permission except where the benefits are 

‘significantly and demonstrably’ outweighed by the adverse impacts or where 

specific policies in the NPPF indicate otherwise 

2.12 However, the Village Council disagree with the appellant’s analysis; they consider 

the titled balance is not engaged as the proposal does conflict with Green Belt 

policies in the Framework. The reasons for the proposals conflict with Green Belt 

policies is set out below. 

3.    Draft Local Plan  

3.1  The emerging Local Development Plan went through Pre-Submission (Publication 

Draft) Stage (Regulation 19) consultation early in 2019. The submission of the 

Local Plan to the Planning Inspectorate on behalf of the Secretary of State was 

on 14 February 2020 (Regulation 22). The examination in public has been 

timetabled for February 2021.  

3.2   The site is allocated for residential development in the draft local plan. Policy 

R21: Land south of Ingatestone. The policy states that the allocation should  

A. Amount and Type of Development 

a) provide for around 161 new homes of mixed size and type,   

B. Development Principles 

a) the vehicular access be via Roman Road; 

b) provision for public open space; 

c) provision for pedestrian and cycle connections; 

d) provide for appropriate landscaping and buffers along sensitive boundary 

adjoining the A12 and railway line; and heritage assessment taking account of 

archaeological potential for the proximity to Roman Road 

C. Infrastructure Requirements 

The site is located within a Critical Drainage Area. This development may have 

the potential to impact on the Critical Drainage Area in respect of surface water 

flooding. As a result of this, the site is likely to require an individually designed 

mitigation scheme to address this issue. 

3.3   The extent of the allocated site is shown below and comprises an area of 6.04 

ha. The appeal site comprises the northern part of the allocation and consists of 

3.34 ha. The submitted masterplan gives no indication how the remainder of the 

allocated area will be developed. The proposal shows a three metre wide 

landscaped buffer along the southern boundary and therefore it is assumed that 

the southern part of the allocated area will be developed independently with a 

separate access and no integration with the appeal development.  



3.4   Furthermore, the Village Council see no reference to archaeological potential in 

proximity to Roman Road in any of the submitted documents as required by the 

policy.         

 

3.5   The Draft Local Plan provides an indication of the housing growth potential in the 

Borough, however the plan has not yet been inspected through an Examination 

in Public and therefore it currently has limited weight in the decision making 

process.          

3.6    In September 2020, the Council produced a response to the questions raised by 

the Inspector in relation to Green Belt Policies. The document (F8 Green Belt 

Topic Paper) states that in accordance with National Planning Policy Framework 

(Framework) Paragraph 136, Policy NE13 (Site Allocations in the Green Belt) 

formally sets out the need for changes to Green Belt boundaries, stating: 

A. Sites allocated to meet housing needs in the Green Belt will be expected to 

provide significant community benefits, both for surrounding existing 

communities and those moving into new homes on site. 

B. These sites will be de-allocated from the Green Belt to allow development to 

take place and provide new defensible boundaries to protect the open 

countryside for future generations. Site boundaries to form the new Green Belt 

boundaries are set out on relevant sites in Appendix 2. 



3.7   The appeal site is one of these sites and is mentioned in Appendix 2 of the 

document.  

3.8  Paragraph 136 of the Framework states that once established, Green Belt 

boundaries should only be altered where exceptional circumstances are fully 

evidenced and justified, through the preparation or updating of plans. Strategic 

policies should establish the need for any changes to Green Belt boundaries, 

having regard to their intended permanence in the long term, so they can endure 

beyond the plan period. Where a need for changes to Green Belt boundaries has 

been established through strategic policies, detailed amendments to those 

boundaries may be made through non-strategic policies, including 

neighbourhood plans.   

3.9   This clearly implies that the appeal site can only be taken out of the Green Belt 

through the preparation or updating of plans and not through a planning 

application. Therefore, the starting position of the proposed development is that 

the site is within the Green Belt and this has to be assessed against the relevant 

Green Belt policies in the Framework.   

3.10 The appellant in paragraph 2.13 of their proof considers the Councils long-

standing intention to deliver housing on this site is an important material 

consideration of significant weight in the determination of this appeal. However, 

the Village Council disagree, as previously stated the Draft Local Plan should 

only carry little weight, given its limited status.  

3.11 The Village Council would refer the inspector to a decision in Epping, Appeal Ref: 

APP/J1535/W/19/3223983, which is provided in full in Appendix 2. This proposal 

was for the redevelopment of a Green Belt site for residential purposes. The site 

comprised a builders’ supply yard and a field. Although it is recognised that all 

sites are different, the appeal in Epping has similar issues to this appeal.  

3.12 Firstly, the site is part previously developed land (PDL), secondly the site was 

allocated in the Draft Local Plan for residential purposes and thirdly the Council 

could not demonstrate a five-year supply. We will make further reference to this 

appeal, however in the first instance the inspector concluded in paragraph 3 of 

the decision letter          

Although the emerging Epping Forest District Local Plan (LP2) is at an advanced 

stage, it is yet to be adopted and its policies may be subject to further change, 

which limits the weight to be attached to it. The saved policies of the Epping 

Forest District Local Plan (1998, as altered 2006) (LP1) therefore constitute the 

development plan for the purposes of the appeal. I will determine the appeal on 

this basis. 

3.13 At the time of the appeal decision in December 2019, the Epping Forest Local 

Plan had been submitted to the Secretary of State for examination in public on 

21 September 2018 (Regulation 22) and the examination in public had been 

heard between February to June 2019.  Therefore, Epping Forest Local Plan was 

in a more advanced state at the time than Brentwood Local Plan is now and the 

inspector came to the conclusion that only limited weight could be attached to it.  



3.14 The Village Council would contend that the conclusions in the Epping appeal are 

comparable to this appeal and that only limited weight should be attached to the 

draft plan and less so given the more advanced progress of the Epping local 

plan.   

4.    Prematurity   

4.1  The appellant considers the proposal is not premature. Paragraph 49 of the 

Framework is of relevance on this matter. Paragraph 49 states:  

However, in the context of the Framework – and in particular the presumption in 

favour of sustainable development – arguments that an application is premature 

are unlikely to justify a refusal of planning permission other than in the limited 

circumstances where both: 

a) the development proposed is so substantial, or its cumulative effect would be 

so significant, that to grant permission would undermine the plan-making process 

by predetermining decisions about the scale, location or phasing of new 

development that are central to an emerging plan; and 

b) the emerging plan is at an advanced stage but is not yet formally part of the 

development plan for the area. 

4.2  The appellant correctly states that both criteria of Paragraph 49 need to be 

complied with to demonstrate that the proposal is premature. There can be no 

doubt that criterion b) is satisfied in that the draft local plan does not form part of 

the development plan for the area, for the reasons set out above. With regard to 

the first criterion, the appellant states that the proposal will only deliver 110 

dwellings out of a total local plan allocation of 6088 dwellings. However, what is 

not mentioned by the appellant is the other Green Belt release sites. If this appeal 

were allowed, there would be significant pressure for the other allocated sites 

within the Green Belt to come forward at an early stage. In examining the other 

Green Belt sites this would, result in a significant level of development, which in 

the Village Council’s view would result in a significant cumulative effect that 

would undermine the plan-making process.            

4.3   The Green Belt release sites are set out in the F8 Topic Paper previously referred 

to and are as follows:   

 R01 Dunton Hills Garden Village 2700 dwellings  

 R03- Land North of Shenfield 825 dwellings  

 R06 Land East of Nags Head Lane 125 dwellings  

 R07 Sow and Grow Pilgrims Hatch 38 dwellings  

 R08 Land at Mascalls Lane 9 dwellings  

 R09 Land West of Warley Hill 43 dwellings  

 R16 & R17 Land off Doddinghurst 200 dwellings 

 R21 Land South of Ingatestone 161 dwellings (110 relates to the appeal 

site) 

 R22 Land Adjacent to Ingatestone by pass 57 dwellings  

 R23 Brizes Corner Field Kelvedon Hatch 23 dwellings  



 R24 Land off Stocks Lane, Kelvedon Hatch 30 dwellings  

 R25 Land South of Redrose Lane Blackmore 30 dwellings  

4.4 This provides a total of 4241 dwellings, which represents almost 70% of the 

allocation. Therefore, the Village Council contend that paragraph 49 of the 

Framework is relevant to this appeal and a determining factor. The appellant’s 

analysis in paragraphs 2.21 to 2.23 is irrelevant, as this case has to be considered 

on its merits.      

5. National Planning Policy Framework (Green Belt)  

Inappropriate Development   

5.1   The appellant has acknowledged (paragraph 2.9 of their proof) that the proposal 

would be inappropriate development in the Green Belt as set out in Paragraph 

145 of the Framework. In addition, Paragraph 143 states that inappropriate 

development is, by definition, harmful to the Green Belt and should not be 

approved except in very special circumstances. This harm carries significant 

weight in the determination of the appeal.   

Impact on Openness  

5.2   The appellant acknowledges the proposal will cause harm to the openness to the 

Green Belt. However, they have stated that the extent of the harm has not been 

agreed by the appellant and the Council. The appellant states in Paragraph 3.7 

of their proof that the appeal site is a former garden centre with a number of 

substantial structure and extensive areas of hard standing and this prompted the 

Council to identify part of it on its Brownfield Register. However, what is not 

mentioned is that the appeal site comprises 3.34ha and the Councils Brownfield 

Register identifies that only 0.58 ha (17% of the site) is previously developed 

land. 

5.3   The appellant has provided landscape evidence and states in spatial terms, the 

proposed development will comprise a more concentrated arrangement of 

buildings fronting towards Roman Road and the A12 on the western side of the 

site, with a looser and more informal arrangement of new dwellings across the 

majority of the remainder of the site. Conserved trees and other planting, 

alongside new trees, open spaces and landscape areas will also intersperse the 

layout and lessen the potential mass and “volume” of future built development.  

5.4   The appellant acknowledges the proposal will provide a concentrated form of 

development fronting towards Roman Road. The appellant has not provided any 

viewpoints from this public vantage point, rather they are from more distant 

viewpoints, where the site is clearly less visible.  The proposed masterplan shows 

a block of three storey apartments close to the main access with further 

apartment blocks further south along the site frontage. The built form is only 

relieved by car parking areas, creating an urban edge to the site. Whilst it 

acknowledged that, there is little visual attraction to the current site the submitted 

plans will significantly impact on the current street scene with three storey 



buildings, where the current street scene is two storeys with a nearby row of 

properties being below street level. 

5.5   The open spaces areas are located in the centre of the site to the rear of the main 

frontage development and therefore the sense of lessening the built form is only 

apparent when the viewer is within the site rather than from any public vantage 

points.    

5.6   The appellant further states inevitably, the proposed development will lead to an 

overall net increase in the volume and footprint of built development on the 

ground. In my opinion however, the resultant effect will not be substantial, given 

the existing developed nature of the site; the moderate density of the proposed 

development and the inclusion of conserved and new open space. 

5.7   The proposal will result in a substantial net increase in the volume and footprint 

of development. The appellant does not attempt to place a figure on this, however 

the Village Council would request that the inspector ask the landscape witness 

approximately, how much increase in volume the proposed development would 

create compared to the existing built form. Secondly the Village Council would 

question the proposal is of moderate density, the proposal would result in 32.8 

dwellings/ha which is considered to be at the higher end of moderate density. 

The total allocated site provides for a density of about 26 dwellings/ha.      

5.8   The Village Council disagree with the appellant’s contention that they consider 

the overall visual effect of the proposed development on the openness of the 

Green Belt will be very limited. The Village Council consider the proposal will 

result in a significant harm on the openness of the Green Belt. They would like 

to draw the inspector’s attention to an appeal decision in Brentwood in April 2019, 

reference APP/H1515/W/18/3209204 -South Essex Golf Centre, Brentwood 

Road, Herongate, Brentwood (Appendix 3). This was the redevelopment of an 

entire brownfield site in the Green Belt for 30 dwellings. The inspector considered 

that the proposal’s visual effects would combine with the moderate spatial 

volumetric increase (6%) to cause substantial harm to the openness of the Green 

Belt. The Village Council consider the combination of the volumetric increase of 

this proposal, which would be well in excess of 6%, the proposals significant 

visual impact along the site frontage, together with the fact that only part of the 

site is brownfield will lead to the conclusion that the proposal would cause 

substantial harm to the openness of the Green Belt.    

Very Special Circumstances    

5.9  The appellant has set out a number of very special circumstances (VSC) which 

they consider outweigh the harm to the Green Belt. The Village Council has 

considered these VSC and would comment as follows.  

5.10 In Paragraph 3.18 of the appellant’s proof, they consider the Council has 

compiled a significant evidence base, which demonstrates exceptional 

circumstances exist which justify the release of the site from the Green Belt. They 

consider that this factor contributes to VSC and should be attributed very 

significant weight.  



5.11 The Council in their statement of case have referred to a high court decision, 

Compton Village Council v Guildford Borough Council [2019] EWHC 3242 

(Admin). Paragraph 70 of the decision states the following:   

   

 

5.12 This decision refers to two other high court decisions, which provide ‘authority’ 

on the different contexts. The first one R (Luton BC) v Central Bedfordshire 

Council [2015] EWCA Civ 537 Paragraphs 54 -56 (see below) show that the 

exceptional circumstance in a local plan context is very different to the VSC that 

need to be shown for a proposal for a development within the Green Belt. 

Furthermore, this is a stricter test than changing the boundaries of the Green Belt 

in the Local Plan. The Village Council therefore consider that this element of the 

appellant’s submission is not a VSC and should be given very limited weight      

 



 

5.13 The second VSC put forward by the appellant is that the site is a draft allocation 

in the Local Plan and this should carry significant weight. The Village Council has 

dealt with this issue above in the ‘draft local plan’ section and consider only 

limited weight should be attached to the Local Plan given its stage in the process. 

The Local Plan has not been subject to an examination in public and the 

objections to the Green Belt release sites have not been considered by an 

inspector and they may be subject to change in the future. The Village Council 

contend this is not a VSC and should only be given limited weight in the 

determination of this appeal.  

 

5.14 The third VSC is the brownfield nature of the site. As previously stated, the 

Councils Brownfield Register only recognises that 17% of the site is PDL and this 

implies that a significant portion of the site is Greenfield. Furthermore, the untidy 

appearance of the site is a matter for the landowner to deal with. Overall, this 

issue cannot be considered to be a VSC.  

 

5.15 The fourth VSC is the housing land supply position. It is noted that the Council 

do not have a five-year supply of housing. The Village Council acknowledge that 

110 dwellings would make a significant contribution to the Council’s housing 

supply. However when considering the South Essex appeal in 2019, the draft 

Local Plan was at Regulation 19 stage and the inspector considered that a 

number of the allocated sites were not deliverable. As a result, the inspector 

concluded in paragraph 43 of the decision notice that the housing supply position 

was 1.61 years. The inspector concluded in that paragraph the provision of 30 

dwellings locally and to contributing to housing supply in a more strategic sense 



attracts very significant weight as a benefit. However, despite the site being fully 

a PDL site and setting out the housing supply position he concluded in 

paragraphs 54 and 55 the following:  

In terms of benefits, I attach very significant weight to the proposal’s contribution 

to housing supply. I accord substantial weight to the contribution that the proposal 

would make towards meeting affordable housing needs. Other material factors 

that weigh in favour of the proposal include moderate economic and landscaping 

benefits and limited ecological benefits. 

My overall conclusion, however, is that these benefits do not clearly outweigh the 

identified harm to the Green Belt so as to amount to the very special 

circumstances necessary to justify the appeal proposal. Consequently, very 

special circumstances do not exist.  

5.16 Similarly, in the Epping decision the inspector concluded the current housing land 

supply shortfall was substantial but concluded that VSC do not exist and 

dismissed the appeal.  

5.17 The Councils housing supply statement as at 31 March 2020 shows a supply of 

2.28 years, which is an improvement on the previous position in 2019, with 

respect to the appeal decision. Furthermore, the Local Plan process is now 

further on with more certainty to deliver on sites.  

5.18 Therefore, the Village Council consider that although the lack of a five-year 

housing supply should attract significant weight it should not outweigh the harm 

to the Green Belt and therefore in line with the quoted appeal decisions very 

special circumstances do not exist.      

5.19 The fifth VSC is the provision of affordable housing, which the appellant is 

proposing to provide 39 dwellings. The Village Council have not had sight of the 

terms of the S106, however on the assumption these will be delivered through 

the S106 then they acknowledge this is a significant benefit from the scheme.  

 

5.20 The sixth VSC refers to the level of open space. The appellant states that the 

minimum policy requirement is 15% of the site area, which represents 0.5 ha, 

and the masterplan shows that the level of open space is 0.9 ha. However, the 

planning application is in outline with only the access to be approved at the 

outline stage. The layout is a reserved matter, which could change in the future. 

The masterplan shows two areas of open space, however the Village Council 

note the Open Space Consultee stated that although the plan shows more than 

the policy requirement, they require the size is confirmed by the developer. 

Furthermore, they note that developments of this size there is a requirement to 

provide a Local Equipped Areas for Play and at least one Local Area for Play 

with a financial contribution towards the provision of a Neighbourhood Equipped 

Area for Play. As the Village Council have not had sight of the terms of the S106, 

they are uncertain if these financial contributions have been included in the 

agreement. 



5.21 The appellant states that the proposal provides 0.9 ha of open space, however 

this is slightly misleading as this implies that over quarter of the site is to consist 

of open space (site area 3.35 ha). However, in examining the masterplan the two 

areas designated as open space combined do not form more than a quarter of 

the site. Therefore, it is assumed that the attenuation pond and the area around 

the pumping station are included in the open space area. This is confirmed to 

some extent by paragraph 2.55 in the appellants design and access statement, 

which states the large area of Public Open Space in the north-eastern section of 

the site, will provide an additional buffer to residents of those houses on 

Burnthouse Lane, which overlook the site. Therefore, the provision of an 

attenuation basin to be included in the area of open space does not provide the 

future residents with a usable area that they can enjoy as open space.  

5.22 The Village Council therefore consider that although the policy requirement of 0.5 

ha may be met, the ‘surplus area’ is not usable to the future residents and 

therefore the weight attached to this additional level of open space, beyond the 

policy requirement should carry limited weight and certainly not the very 

significant weight asserted by the appellant.       

6. Conclusion   

6.1   The appellant concedes the proposed development is inappropriate development 

in the Green Belt. 

6.2  Paragraph 143 of the Framework states that inappropriate development is, by 

definition, harmful to the Green Belt and should not be approved except in very 

special circumstances. Furthermore, Paragraph 144 states that when 

considering any planning application, local planning authorities should ensure 

that substantial weight is given to any harm to the Green Belt. ‘Very special 

circumstances’ will not exist unless the potential harm to the Green Belt by 

reason of inappropriateness, and any other harm resulting from the proposal, is 

clearly outweighed by other considerations. 

6.3   The Village Council consider the factors outlined by the appellant do not amount 

to VSC required to justify the approval of the scheme for the purpose of 

paragraph 143 of the NPPF. In particular, the harm to the Green Belt is not clearly 

outweighed by other considerations for the purpose of paragraph 144 of the 

NPPF.  

6.4    Finally, although the Council cannot demonstrate a five-year supply of deliverable 

housing sites, the identified harm to the Green Belt will be substantial and the 

Village Council contend that the tilted balance, as set out by Paragraph 11 of the 

Framework, is not engaged as was the conclusion in the Epping appeal.  

6.5   The planning inspector is therefore respectfully requested to dismiss the appeal.  


